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Court of Appeals of the District of Columbia. 


No. 4118. 

Norris Walls, Appellant, 
vs. 

Nathaniel L. Guy. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 63614. 

Nathaniel L. Guy, Plaintiff, 

vs. 

Norris Walls, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Amended Declaration. 

Filed July 8, 1920. 

In the Supreme Court of the District of Columbia. 

Law. No. 63614. 

Nathaniel L. Guy, Plaintiff, 
vs. 

Norris Walls, Defendant. 

First Count. 

The plaintiff sues the defendant for that whereas on heretofore, 
to wit, the Twenty*fourth day of January, 1920 and for a long time 

1——4118<i 
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prior thereto the plaintiff was and still is, in lawful possession of 
those certain pieces or parcels of land situate in the District of Colum¬ 
bia, and known as, to wit, parts of lots numbered Eleven (11) and 
Twelve (12), in Square numbered Seven hundred and forty-three 
(743), in the City of Washington and District of Columbia, being 
also known as, to wit, number 1209 New Jersey Avenue, Southeast, 
upon which said land there was on to wit, the Twenty-fourth day of 
January, 1920 and for a long time prior thereto, situate a certain 
building, to wit, a six room brick dwelling house, of great value, to 
w T it, of the value of Five thousand ($5,000.00) Dollars, and that the 
said plaintiff was then and there in possession and occupancy of said 
building, and used the same as a dwelling for himself and his 
family and resided therein, and that whereas the plaintiff desired on 
the day and year aforesaid to construct a cement basement and cellar 
under the said building and the defendant was then and there and 
for a long time prior thereto had been advertising and holding him¬ 
self out to the public and to the plaintiff as being possessed 

2 of great skill and experience in the business and art of 
excavation and cement work and the construction of cement 

basements and cellars and had for a long time prior thereto been 
engaged in such business; the plaintiff and the defendant agreed 
and contracted with each other that the defendant would make an 
excavation on said land under said building and would construct 
a cement basement or cellar under said building for a reasonable 
compensation to be paid to the defendant by the plaintiff upon the 
completion of said cement basement or cellar. 

That in pursuance of said contract or agreement the defendant on, 
to wit, the second day of February, 1920, began to make an exca¬ 
vation and to dig a pit under the said building for the purpose of 
constructing said cement basement and cellar. 

Thereupon it became and was the duty of the said defendant to 
use due and proper care in the making of said excavation as not to 
cause the said dwelling to collapse or fall down or to fall into said 
excavation, and to so excavate and dig under the said dwelling as to 
prevent the said dwelling from collapsing and from falling down and 
from falling into said excavation or pit and to use due care to pro¬ 
tect and brace and to insert such necessary support under said build¬ 
ing as would prevent it, the said building from collapsing, falling 
down and falling into said excavation or pit, and to finish said excava¬ 
tion and the digging of said pit in a reasonable time and not to leave 
the same unfinished and thereby cause the said dwelling to collapse, 
fall down or to fall into said excavation or pit. 

Yet nevertheless, the defendant in utter disregard of his 

3 <inty in that behalf carelessly and negligently excavated and 
dug a pit of great depth, to wit, of the depth of Seven (7) 

feet and of great length, to wit, of the length of Forty-four (44) feet, 
and of great width, to wit,*of the width of Fourteen (14) feet, and so 
carelessly and negligently excavated and dug the said pit and so care¬ 
lessly and negligently failed to use due care in the making of said 
excavation as not to cause the said building to collapse and fall down 
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and into the said excavation, and carelessly and negligently failed 
to so excavate and dig under the said dwelling as not to cause the 
said building from collapsing and falling down and falling into said 
pit or excavation and carelessly and negligently failed to use due care 
to protect and brace and to insert such necessary support under said 
dwelling as would prevent it, the said building from collapsing and 
falling down and into the said excavation or pit, but on the contrary 
so carelessly and negligently excavated and dug the said pit under 
the said dwelling and left the same unfinished for so long a time as 
to cause the said building to collapse and to fall down and into said 
pit. 

Whereby and by reason whereof and by reason of the negligence 
of the defendant, as aforesaid, on heretofore, to wit, the Nineteenth 
day of February, 1920, the said building, and the walls and floors 
thereof cracked, collapsed and fell down and fell into the said ex¬ 
cavation or pit, whereby and by reason whereof the said building was 
utterly and entirely demolished and destroyed and was rendered 
totally unfit for use or habitation and of no use to the plaintiff and 
the plaintiff was for a long time, to wit, from thence hitherto, 
4 permanently deprived of its use, occupation and enjoyment. 

Whereby and by reason whereof the plaintiff has lost the 
value of said building, to wit, Five Thousand ($5,000.00) Dollars 
and has necessarily laid out and expended, in endeavoring to have 
said house removed out of said excavation or pit and to have said 
building repaired and rebuilt, a great sum of money, to wit, the sum 
of Four Thousand ($4,000.00) Dollars, and has paid out and ex¬ 
pended in procuring other and necessary habitations and dwellings 
for himself and his said family, from thence hitherto, a great sum of 
money, to wit, the sum of One Thousand ($1,000.00) Dollars. 

All to the damage of the plaintiff in the sum of Ten Thousand 
($10,000) Dollars. 

• _ 

Wherefore he brings this suit and claims Ten Thousand ($10,- 
000) Dollars, besides the costs of this suit. 

ZEPH P. MOORE, 

B. L. GASKINS, 

Attys. for Pltf. 

Demurrer to Amended Declaration. 

Filed August 2, 1920. 

******* 

The defendant says the amended declaration filed herein and each 
count thereof is bad in substance. 

GEORGE C. GERTMAN, 

Attorney for Defendant. 


2—4118a 
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Note.— The matters of law intended to be argued on this de¬ 
murrer are the following: 

1. There is no sufficient allegation of negligence. 

2. There is no allegation that the plaintiff himself did not 

5 have charge and supervision of the excavating being done by 
the defendant. 

3. Because there is no practical difference between the amended 
declaration and the original declaration to which a demurrer was 
sustained. 

4. And for other good and sufficient grounds apparent on the face 
of the declaration. 

GEORGE C. GERTMAN, 

Attorney for Defendant. 

Messrs. B. L. Gaskins and Zeph P. Moore, 

Attorneys for Plaintiff. 

Gentlemen : 

The foregoing demurrer will be for hearing before the Circuit 
Court on the first Motion day in October, 1920. 

GEORGE C. GERTMAN, 

Attorney for Defendant. 

Supreme Court of the District of Columbia. 

Friday, May 5th, 1922. 

Session resumed pursuant to adjournment Hon. William Hitz, 
Justice presiding. 

******* 

Upon consideration of the demurrer filed herein to the amended 
declaration, it is ordered that said demurrer be, and the same is 
hereby overruled. 

Plea. 

Filed March 28, 1923. 

******* 

Now comes the defendant and for a plea to the declaration 

6 says he is not guilty in manner and form therein alleged. 

GEORGE C. GERTMAN, 

Attorney for Defendant. 



NORRIS WALLS VS. NATHANIEL L. GUY. 


O 


Joinder in Issue. 


Filed March 28, 1923. 

******* 

The plaintiff joins issue on the plea of the defendant. 

ZEPH P. MOORE, 

B. L. GASKINS, 
Attorneys for Plaintiff. 


Memorandum. 


October 4, 1923.—Jury sworn and verdict for plaintiff for 

$ 1 , 000 . 00 . 

Motion for New Trial. 

Filed October 8, 1923. 


Now comes the defendant, Norris Walls, by his Counsel, George 
C. Gertman, and respectfully moves the Court to grant him a new 
trial in this cause upon the following, among other, grounds: 

First. Error committed by the court in not requiring the plaintiff, 
as a part of his case in chief, to prove the ownership of the property 
No. 1209 New Jersey Avenue, Southeast, the damage to which was 
the sole claim attempted to be proved by the plaintiff. 

Second. Because the verdict of the jury was contrary to the evi¬ 
dence. 

GEORGE C. GERTMAN, 

Attorney for Defendant. 

7 Mr. Benjamin L. Gaskins, 

Attorney for Plaintiff. 

Sir: 

Please take notice that the foregoing motion for a new trial will 
be calendared for hearing before Mr. Justice Siddons in Circuit Court 
No. 1 on Friday, October 12, 1923, at ten o’clock, a. m. or as soon 
thereafter as Counsel can be heard. 

GEORGE C. GERTMAN, 

Attorney for Defendant. 

Motion in Arrest of Judgment. 

Filed October 16, 1923. 

******* 

Now comes the defendant, Norris Walls, by his Counsel. George 
C. Gertman—leave of the Court being heretofore obtained to file 
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this motion—and respectfully moves the Court to arrest judgment in 
the above-entitled cause and not to enter judgment on the verdict 
rendered by the jury in this cause upon the following, among other, 
grounds: 

First. There is no allegation in the amended declaration upon 
which the case went to trial that the plaintiff was the owner of the 
inheritance or property described in the said declaration, and the 
only damages proved by the plaintiff were damages to the inherit¬ 
ance or freehold. 

Second. That the plaintiff is not the owner of the property or 
inheritance mentioned in the amended declaration, namely, parts 
of Lots 11 and 12 in Square 743, improved by premises No. 1209 
New Jersey Avenue, Southeast, he having divested himself 
8 of title thereto on or about November 3, 1917, by deed duly 
recorded November 5, 1917, among the Land Records of said 
District in Liber 4023 at page 157, copy of which is attached hereto 
and made a part hereof. 

Third. He files herewith affidavit of his Counsel and prays that 
the same may be taken and considered as a part hereof. 

GEORGE C. GERTMAN, 

Attorney for Defendant. 


Mr. Benjamin L. Gaskins, 

Attorney for Plaintiff: 

The foregoing motion in arrest of judgment will be presented to 
the court for hearing on Friday, October 19, 1923. 

GEORGE C. GERTMAN, 

Attorney for Defendant. 


Affidavit of George C. Gertman, Counsel for Defendant, Norris Walls, 
in Support of Motion in Arrest of Judgment. 

******* 

District of Columbia, ss: 

I, George C. Gertman, being first duly sworn according to law, 
upon my oath state that I am attorney for the defendant in this 
cause and make this affidavit in his behalf. 

At the time of the trial of the above-entitled action upon the 
amended declaration, I assumed that the plaintiff would be required 
to prove ownership of the property involved if damages thereto were 
proved, but no such proof was required by the Court. I assumed 
that the plaintiff was the owner of the property and I did not dis¬ 
cover that he w y as not until Saturday, October 13, 1923. 

That the sole damages proved were damages to the free- 
9 hold or inheritance, the same being the value of the building 
upon said lot, notwithstanding other elements of damage 
were asserted in the declaration, and recovery of which would have 
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been permissible under the declaration had proof thereof been of¬ 
fered. 

The plaintiff, Nathaniel L. Guy, is not the owner of the freehold 
or inheritance proved to have been damaged and for which the jury 
awarded $1,000.00, but the equitable title thereof is in Louise A. 
Guy and the legal title in the beneficiaries under the deed in trust 
attached hereto and made a part hereof. 

At the time the cause of action arose upon which plaintiff’s suit is 
predicated, the plaintiff was not the owner of said property for 
which the jury awarded $1,000.00 damages. 

GEORGE C. GERTMAN. 

Subscribed and sworn to before me this 15th day of October, A. D. 
1923. 

[seal.] BESSIE I. PEARSON, 

Notary Public, D. C. 


Deed of Trust. 


No. 14. 


Recorded November 5, 1917, at 10.10 a. m., in Liber 4023, Pages 

157 and 158. 

Nathaniel L. Guy 
to 

Louise A. Guy. 

This Deed, Made this 3rd day of November, 1917, by and be¬ 
tween Nathaniel L. Guy of Washington, D. C., party of the 
10 first part, and Louise R. Guy, of the same place, party of the 
second part: 

Witnesseth, that in consideration of Ten Dollars, the part- of the 
first part does grant unto the party of the second part, in fee simple 
all those pieces or parcels of land in the District of Columbia, de¬ 
scribed as follows, to-wit: Part of Lots (11) and (12) in the re¬ 
corded subdivision of Square 743 as the same appears of record in 
plat book N. K., page 193 in the Office of the Surveyor for the Dis¬ 
trict of Columbia; beginning for the same at the South East corner 
of said lot (12) and running thence West 127 feet 8 inches; thence 
North 25 feet; thence East to the West line of New Jersey Avenue; 
and thence Southeastwardly along the line of said Avenue twenty- 
six (26) feet ten and a quarter (10^4) inches to the place of be¬ 
ginning; and also part of lot “B” as per plat recorded in Book “B,” 
page 130 of the records of said Surveyor’s Office of Lots 11 and 12 
in said Square; beginning at the Southeast corner of said Lot “B” 
and running thence Northwest-ly along New Jersey Avenue twelve 
(12) feet; thence at right angles to said Avenue forty two (42) feet 
and six and a half inches; and thence due East forty-four (44) feet 
two and a half inches to the place of beginning. Also part of Lot “B” 
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in Bailey and Barkley’s subdivision of lots in Square 743, recorded 
in Book “B,” page 130 of the D. C. Suveyor’s Office; Beginning on 
New Jersey Avenue at the South East corner of Lot forty seven (47) 
of W. B. Hutchinson's subdivision of Lots “A” and “B” in said 
Square, and running thence South-easterly on said Avenue 18.67 
feet, thence South-west 42 feet 6% inches; thence West 76.63 feet; 

thence North 24.06 feet; and thence Southeasterly 72.10 
11 feet; and thence Northeasterly 42 feet to beginning. Also 
part of Lot numbered thirteen (13) in Law and Carroll’s 
subdivision in Square numbered Seven Hundred and Forty-three 
(743) as per plat recorded in Book N. K., page 193, in the Office of 
the Surveyor for said District, described as follows: Beginning at 
the South-east corner of said lot; thence East with said North line 
82.50 feet to the line of New Jersey Avenue; thence Southeasterly 
with the line of said Avenue 103.875 feet to the beginning. To have 
and to hold the said land and premises with the improvements, ease¬ 
ments and appurtenances unto and to the use of the said party of 
the second part in fee simple: In and upon the following uses and 
trust, that is to say: In trust, subject to powers of sale and disposi¬ 
tion hereinafter granted, to hold said land and premises for the use 
and benefit of Athas Barrington Guy and Aramis Trevanion Guy, 
with full power in said party of the second part or the trustee acting 
in the execution of this trust to sell and convey, lease, mortgage or 
otherwise dispose of said land, or any part thereof, from time to 
time, when and as she shall be directed so do do in writing by the 
party of the first part, such direction to be evidenced by the signa¬ 
ture of the party of the first part, attached to any deed, deed of trust, 
lease or other conveyance, any purchaser or person lending money 
hereunder being discharged from all liability to see to the applica¬ 
tion of any purchase money or money lent subject to recorded in¬ 
debtedness aggregating Four Thousand Dollars. 

And the said party of the first part covenants that he will warrant 
specially the property herein conveyed; and that he will execute 
such further assurances of said land as may be requisite. 


12 Witness my hand and seal the day and year hereinbefore 
written. 


AVitness: 


NATHANIEL L. GUY. [seal.] 


RACHEL G. MOORE. 


District of Columbia, To wit: 

I, Zeph P. Moore, a Notary Public in and for the District of Co¬ 
lumbia, Do hereby certify that Nathaniel L. Guy, party to a certain 
Deed bearing date on the 3rd day of November. 1917. and hereto 
annexed, personally appeared before me in said District; the said 
Nathaniel L. Guv being personally well known to me as the person 
who executed the said Deed and acknowledged the same to be his 
act and deed. 
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Given under my hand and real this 3rd dav of November. 1917. 

[Notarial Seal.] ZEPH P. MOORE, 

Notary Public, D. C. 

1700 12th St, N. W., Washington, D. C. 

Supreme Court of the District of Columbia. 

Friday, October 19, 1923. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 

presiding. 

a|e * * * * * * 

The motions of defendant in arrest of judgment, and for a new 
trial filed herein coming on for hearing, are argued by Counsel and 
submitted. Upon consideration thereof it is ordered that said mo¬ 
tions be, and they each are hereby overruled, to which defendant 
prays an exception which is here noted, and judgment on verdict 
is ordered. 

13 Wherefore it is considered that plaintiff recover herein 

from defendant the sum of One thousand dollars ($1,000.00) 
with interest thereon from this date, for his damages aforesaid as¬ 
sessed, together with the costs of suit, to be taxed by the Clerk, and 
have execution therefor. 

From the foregoing the defendant by his Attorney in open Court 
notes an appeal to the Court of Appeals; whereupon the maximum 
of an undertaking for costs is hereby fixed in the sum of one hun¬ 
dred dollars ($100.00) with leave to deposit the sum of Fifty dollars 
($50.00) with the Clerk, in lieu thereof. 


Memorandum. 

October 29, 1923.—Undertaking on appeal approved and filed. 

Assignment of Errors. 

Filed November 22, 1923. 

♦ * * * * * * 

The trial court erred as follows: 

1. In overruling the motion of the defendant for a directed ver¬ 
dict on his motion because of the failure of the plaintiff to offer any 
evidence of his ownership of the property damaged. 

2. In submitting the case to the jury without requiring the plain¬ 
tiff to prove ownership of the property damaged. 

3. In overruling the defendant’s motion for a new trial. 

4. In overruling the defendant’s motion in arrest of judg- 
14 ment where it affirmatively appears that the plaintiff was not 
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the owner of the property at the time it was damaged and for which 
damages were allowed by the jury. 

5. in entering judgment upon the verdict of the jury. 

GEORGE C. GERTMAN, 

Attorney for Defendant. 

Copy delivered to Benj. L. Gaskins, Attorney for Plaintiff, No¬ 
vember 21, 1923. 

Supreme Court of the District of Columbia. 

Thursday, November 22d, 1923. 

Session resumed pursuant to adjournment, Mr. Justice Siddon3 
presiding. 

* * * * * * * 

Come now the parties hereto by their respective Attorneys of rec¬ 
ord and submit to the Court an agreed statement of facts in lieu of 
a bill of exceptions in this cause, and pray the Court to sign the 
same and to make it a part of the record, which is accordingly done. 

Agreed Statement of Facts. 

Filed November 22, 1923. 

♦ * * * * * * 

At the trial of this action before Mr. Justice Siddons and jury the 
plaintiff testified that he contracted with the defendant to excavate 
under house No. 1209 New Jersey Avenue, Southeast, occupied by 
him and his family, for the purpose of making a cellar, and that 
the building was very old. That the defendant undertook 
15 the employment and proceeded with the work until it was 
nearly finished when the building collapsed. He testified 
that, in his opinion, the value of the building at the time of it« 
collapse was between $3,000.00 and $4,000.00. The plaintiff offered 
evidence tending to show that the building collapsed by reason of 
the negligent manner in which the excavation was made by the 
defendant and the defendant offered testimony to show that the 
work had been properly done. Plaintiff also offered several wit¬ 
nesses corroborating him as to the value of the damaged building. 

At the completion of the plaintiff’s evidence the defendant move 1 
the court to direct a verdict in his favor upon the grounds, first, 
that there was no evidence offered by the plaintiff showing he was 
the owner of the damaged building, and, second, negligence of the 
defendant had not been sufficiently shown. The court overruled 
the motion and allowed the defendant an exception on each ground, 
which were duly reserved. 

The case was submitted to the jury upon the evidence and a ver¬ 
dict of $1,000.00 was returned; the defendant reserving hig afore¬ 
said exception regarding the failure to prove ownership. 
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The defendant moved for a new trial and also, with the plaintiff’s 
consent, obtained leave to file a motion in arrest of judgment, both 
of which are found in the record. The motion for a new trial and 
the motion in arrest of judgment were duly submitted to Mr. Justice 
Siddons, and after argument by Counsel, were overruled and ex¬ 
ceptions to the overruling of each were duly reserved by the de¬ 
fendant and allowed by the Court, and appeal to Court of 
16 Appeals noted by him in open Court. 

BENJ. L. GASKINS, 

Attorney for Plaintiff. 
GEORGE C. GERTMAN, 

Attorney for Defendant. 

Approved November 22, 1923. 

F. L. SIDDONS, 

Justice. 


Designation of Record. 

Filed November 22, 1923. 

* * * * * * * 

The Clerk will include in the record on appeal in this cause the 
following: 

1. Amended declaration. 

2. Demurrer of Defendant to Amended Declaration. 

3. Memorandum of Court Overruling Demurrer with Leave to 
Plead. 

4. Defendant’s Pleas to Amended Declaration. 

5. Joinder of Issue, Notice of Trial, etc. 

6. Memorandum of Trial and Verdict of Jury. 

7. Motion for New Trial. 

8. Motion in Arrest, with Affidavits accompanying the same. 

9. Memorandum of Overruling of Motion for New Trial, Motion 
in Arrest of Judgment, Granting Judgment. 

10. Memorandum of Appeal in Open Court, Fixing of Bond. 

11. Agreed Statement of Facts. 

12. Assignment of Errors. 

13. Memorandum of Filing and Approval of Appeal Bond. 
17 14. This Designation. 

GEORGE C. GERTMAN, 

Attorney for Defendant. 

Copy delivered to Benj. L. Gaskins, Attorney for Plaintiff, No¬ 
vember 21, 1923. 



12 


NORRIS WALLS VS. NATHANIEL L. GUY. 


18 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 17, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed copy of which is made 
part of this transcript, in cause No. 63614 at Law, wherein Nathaniel 
L. Guy is Plaintiff and Norris Walls is Defendant, as the same re¬ 
mains upon the files and of record in said Court. 


In testimony Whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 31st day of January, 1924. 

[Seal of the Supreme Court of the District of Columbia.] 


E. W. 


MORGAN H. BEACH, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
4118. Norris Walls, appellant, vs. Nathaniel L. Guy. Court of 
Appeals, District of Columbia. Filed Feb. 11, 1924. Henry W. 
Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 

January Term, 1924. 


No. 4118. 


NORRIS WALLS, APPELLANT, 

vs. 

NATHANIEL L. GUY, APPELLEE. 


BRIEF OF APPELLANT. 


Statement of the Case. 

Nathaniel L. Guy (plaintiff below and appellee here) 
on January 24, 1920, employed Norris Walls (defendant 
below and appellant here) to underpin and excavate 
for a cellar under premises 1209 New Jersty Avenue 
Southeast. He undertook the job and proceeded with 
his work to a pomt when the budding collapsed. The 
appellee alleged that its collapse was due to the negli¬ 
gence of appellant. In his declaration appellee claimed 


$10,000 for the following damages: 

Value of building.$5,000.00 

Money expended in restoring building to 

its former condition.:. 4,CC0.C0 

Expense incurred in procuring other 

habitation for himself and family. 1,000.00 


No evidence was offered by the appellee to support 
his claim for damage other than the value of the build¬ 
ing (Rec., pp. 10 and 11). In other words, no evidence 
was offered tending to prove that any money was spent 

1585A—1 
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for restoring the building or for moving and securing 
other habitation. 

A demurrer was interposed to the declaration (Rec., 
p. 3) which was overruled (Rec., p. 4). Issue was 
joined (Rec., p. 4) and on October 4, 1923, a jury was 
sworn and rendered verdict for SI,000.00. Motion 
for new trial was seasonably made (Rec., p. 5). By leave 
of the court first obtained (Rec., p. 5) motion in arrest 
of judgment was filed by appellant, supported by an 
affidavit of his counsel (Rec., pp. 6 and 7), in which it 
affirmatively appeared that appellee was not the owner 
of the property damaged on January 24, 1920, or on 
the date of the collapse thereof, as he had by his deed 
dated November 3, 1917, divested himself of title. 
(Rec., p. 7.) 


Assignment of Errors. 

The court erred as follows: 

1. In overruling the motion of the defendant for a 
directed verdict because of the failure of the plaintiff 
to offer any evidence of his ownership of the property 
damaged. 

2. In submitting the case to the jury without requiring 
the plaintiff to prove ownership of the property damaged. 

3. In overruling the defendant’s motion for a new trial. 

4. In overruling the defendant’s motion in arrest of 
judgment where it affirmatively appears that the 
plaintiff was not the owner of the property at the 
time it was damaged and for which damages were 
allowed by the jury. 

5. In entering judgment upon the verdict of the jury. 
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ARGUMENT. 

The questions raised by this appeal are whether upon 
the evidence the appellee could recover in view of his 
failure to prove ownership of the property damaged 
and whether the judgment should not have been set 
aside upon it affirmatively appearing that he has not 
been the owner of the property since November 3, 1917. 
The court (Mr. Justice Siddons) declined, to require 
the plaintiff to prove ownership of the property. He 
also refused to grant a new trial or to arrest the judgment. 

The declaration is not a declaration in trespass but 
merely an ordinary declaration for damages; it contains 
none of the essential allegations of a declaration in 
trespass. 

The only evidence adduced at the trial was on the 
question of negligence and the value of the building 
damaged. 

Appellant’s counsel took the position at the trial 
and after the verdict was rendered and before judgment 
was entered that it devolved upon the plaintiff to 
prove ownership of the building, if he owned it, as he 
did not see how appellee could recover for damage to 
the building if he did not own it unless he alleged in 
his declaration and proved that he was obligated to 
restore it and that he had restored it and indemnified 
the rightful owner; no such allegation appears in the 
declaration and no such evidence tendered. 

Counsel being at a loss to understand how the plaintiff 
could recover under the evidence, he, therefore, respect¬ 
fully submits that the judgment should be reversed. 

California Dry Dock vs. Armstrong et al., 17 
Fed. Rep., 216. 

GEORGE C. GERTMAN, 

Attorney for Appellant. 
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STATEMENT 

Appellant, who was defendant below, entered into an 
agreement with appellee to perform certain excavation 
under house No. 1209 New Jersey Avenue, Southeast, 
Washington, D. C., occupied by him and his family, for 
the purpose of making a cellar. It was not disputed, 
during the course of the proceedings, that appellant held 
himself out to the world as of great skill and experience 
in the business and art of excavation and cement work. 
Neither was it disputed that through his negligence and 
failure to exercise due care the building in question col¬ 
lapsed, causing the appellee to sustain great damages. 
The jury awarded $1,000 damages. 



POINTS RAISED 

The motion of the appellant for a directed verdict be¬ 
cause of appellee’s failure to show title of ownership to 
the damaged property, was overruled. On this and other 
points which are of no merit, the appellant relies for a 
reversal of the judgment of the court below. 


ARGUMENT 

It is barely necessary to answer, any part at all of ap¬ 
pellant’s brief, inasmuch as the right of appellee to re¬ 
cover, regardless of the question of possession, is indis¬ 
putable. Appellant, by virtue of his relation, established 
by his contract with appellee, is estopped from setting up 
the defense that appellee had no right to recover because 
of his failure to prove ownership. The doctrine of • 
estoppel is, in this connection, partly expressed as fol¬ 
lows in Corpus Juris: 

“If, in making a contract, the parties agree upon 
or assume the existence of a particular fact as the 
basis of their negotiations, they are estopped to 
deny the fact so long as the contract stands, in the 
absence of fraud, accident, or mistake. There can 
of course be no estoppel as to matters not included 
in the contract.” (21 C. J., 1111, Sec. 111.) 

Again, 

“A cause of action arises out of a violation of a 
duty by one person that injuriously affects the right 
of another.” (Standard Eng. Co. v. Oriental Bulk¬ 
head & Improv. Co., 226 F. 193, 141 C. C. A. 191.) 

This action was one for breach of contract, and as the 
title was in no wise involved, there was no error in per¬ 
mitting the plaintiff to recover on proof of possession. 
The plaintiff in his declaration only alleged possession. 
The defendant demurred, but not on that ground; and 




having allowed the law of the case to thus become set¬ 
tled, is in no position to complain. The doctrine, well 
settled by a host of authorities, that a party having con¬ 
tracted with another upon the assumption that he owns 
certain property cannot thereafter deny his ownership, 
is equally applicable to the other party and operates as 
an estoppel. 

If the injury had not grown out of a breach by the de¬ 
fendant of his contract, the situation might be different; 
for, as between strangers, title sufficient to sustain the 
action would have to be proven. This situation has often 
arisen in cases concerning personal property, but we 
find no direct authority in a case involving real property. 
As is often the case, we fear appellant’s learned counsel 
is confused by the notion that other and different rules 
apply to cases involving real estate. 

The plain situation is this: the appellant agreed for a 
price to underpin the house mentioned in the declaration. 
The appellee would have been bound to pay him, and he 
is equally bound to make good the damage resulting from 
his failure to carry out his contract. The fact that some 
other person might have a superior claim to that of the 
appellee to the title of such property is of no legal con¬ 
cern to either party in this case. 

CONCLUSION 

In view of the premises, we respectfully urge that the 
judgment of the court below be affirmed. 

Respectfully submitted, 

Benj. L. Gaskins, 

D. E. Ramos, 

v Attorneys for AppeUee. 


